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PLAINTIFFS' FIFTH AMENDED ORIGINAL PETIT[ON

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Ben Beard, David Bailey, and Dan Petrosky, Plaintiffs, and file this their Fifth

Amended Original Petition against James Scherr, Noel Gage, aud Gage, Beach and Ager, Defendants

and in support thereof would respecfully prescut ﬂ;e following: + |
PARTIES

1. Ben Beard is an individual residing in Houston, Texas and David Bailey is an individual

residing in Bryan, Texag, Dan Pc(I(;JSky 18 g individual mﬁding in El Paso, Texas, Defendant James

Scherr i3 an attorney who has previously been served in this ca.%‘and has filed an answer. Noel Gage

) is an atfornsy who has previously been sarved and who has filed an answer and Gage, Beach & Ager

_3 a partnership which also has beea served and bas filed BN ANSWET.

VENUE
2. Plaintiffs’ action against Defendants is properly maintainable in the connty of suit for the
following reasons: Negotiations that formed-the basis of the contract between Ben Beard and
Defeadant Scherr occurred in Harris County, Texas. Therefore, vemue is appropriate in Harris
County.
FACTS

.~ 3. Defendants are attorncyz-ficensed to practice law in ﬂm-State of Texzs. Defendant Jumes

el e ——
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Sch;:rrcntcred Into Cmnﬁlgenéyfeemmmtorepresemmainﬁﬁsinmdncmm ofncﬁonagni:;:xt ‘
) qumerous insurance companies enumerated in Cause No. 88-7707, Dr. Walter ,Rlxﬁodex et al v
American General Fire and Casualty Company et al in the 243rd Judicial District Court of El
Paso County, Texae, hereinafter referred to as "Cause No. 88-7707". Defendant Scherr entered into
an agreement with Defendant Gage, Defendant Gage, Beach & Ager, to asslst him in representing
Plaintiffs, During the course of representing the plaintiffs, Defendants failed to properly account for

monies collected by Defendants on behalf of the Plaintiffs and favored specific other clients at thE

_ ~expense of Plaintiffs. Further, it is believed by Plaintiffs that Defendants WTongﬁslfy appropriatese
for the benefit of Defendants, certain funds collected on behalf of lenuﬂs More specifically, an‘d
in respanss to special exceptions of defondant James Fraoklin Scherr, plaintiffs allege the followmg

E

facts: 1) in violation of the agreement of the plaintiffs in Cause No. 88-7707 that all funds recovered

would be divided equally among the various plaintiffs therein, defendants paid over to Willi
LaRock and Joseph Superville a share greater than they were entitled to recetve pursuant to
L !grecmcnt‘ 2) inviolation of his contingent fee contract with the Plaintiffs in Cause No. 88-770%\% ‘

Dcmudanf’ paid to themselves legal fees in the amount of $42,667.75, a sum in excess of tbg

authorized by the cantingent fee contract executed between James Franklin Scherr and the Plaumm

3) in violation of the contingent foo coniract betwesa James Frasklin Scherr and the Plaintiffs hereif
Defendants paid to thernsetves one hundred percent ofnllmomesreoovercd in & sottlernent negotiz
with one parficular insurence company; 4) defendaits sre currently wrongfully withholdi
- disbursement of finds recovered in settlements in the amount of $75,000,00 and in the amount,
$95,000.00 the pretest for which is a olaim for expenses which defendants have failed to validate

document in spite of rep%tod requests that they provide proper documentation. |
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'4. Defendants intentionalty defrauded Plaintiffs by causing them to become plaintiffs in
the Class Action lawsuit upon the false representation that its prosecution would’lead to an end of
the discriminatory practives of various insurance companies and further by thng to inform the
Plaintiffs of their relationship with two Co-Plaintiffs - LaRock and Superville — in Cause No. 88-
7707.

BREACH OF FIDUCIARY DUTY
5. In addition to the negligence committed by Defeadants in Cause No. 88-7707, Defendants
_jointly .and severally breached their fiduciary-duty to Plaintiffs.in one or more of the following
regpects:
(1) in failing to promptly and accurately account for settiement proceeds;
(2) in failing to promptly deliver collected settlement proceeds;
(3) in failing to provide plaintiffs with an aceyrate account of claimed expenses;

(4) 1n faifing to provide plaintiffs with accurate information concerning one or more
settlement negotiations; and

(5) in favoring one client to the detriment of and against the interests of plaintiffs,

(6) inviolating the comingency fee contract by taking more in attorneys fees than
- allowed.

(7) in placing the interests of Cause No, 88-7707 Co-Plaintiffs' Dr, LaRock and Dr,
Superville ahead of the interests of Plaintiffs and other raembers of the class.

(8) -in placing the their own mterests ahesd of the intarests of Plaintiffs and other _
mecmbers of the class.

- As a consequence of the aforementioned breaches of their fiduciary duties, defendants, jointly and

severally caused Plaintiffs to suffer actual damages and have unjustly enriched themselves.

= —
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i ACTUAL AND CONSTRUCTIVE FRAUD

those to which they were entitled under the terms of the contingency fee contract. Further
Defendents fraudulently misrepresented their intentions in filing Causc No, 88-7707 as indicated in
paragraph IV above. Defendants also fraudulently concealed their true relationship with two of the
othe:r class representatives, |

7. During the time Plaintif’s were represented by Defendants in Cause No. 88-7707,

. Defendants knowingly concesled their special relatianship with class members LaRock and Superville
to the detriment of the Plaintiffs in this cause. Had Plaintiffs known of the special relationship they
would not heve engaged themselves s Plaintiffs in Cause 88-7707 nor would they have executed the
contingency fee contract with Defendant James Franklin Scherr.

8. Defendants knowtingly made false representions as to material facts to Plaintifs with the
inteot of inducing Plaintiffs to enter the contingency fee contract and to participate in Cause No. 88- s
17707. Defendants knowingly made the f;allowing. representations:

~ 1. That Defendants intended to represent the class of all Texas
Chiropractors for the benefit of all Texas Chﬁopractors in Cause No. 88-7707,

instead of the sola beachit of Dr, LaRock and Dr. Superviile, two Co-Plaintiffs in 88-

7707, —

2. That umy proceeas from Causc No. 88-7707 would be divided by the

Court in Cause No. 88-7707 and would be divided equally amongst the Plaintiffs. |

9. Plaintiffs would not have entered into the contingency fee comtract with Defendants on

CauséNo. 88-7707 had they known the falsity of the sbove representations. Plaimntiffs relied oﬁ the

— — e
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hsrepmsentauons to their substantigl injury and damage.
10. By reason of Plaintiffs reliance upon Defandants' representations, Plalntiffs have been
damaged in an amount in excess of the minimum jurisdiction of the Court.
1L D&fendamsbreachedtlw abave stated fiduciary duties owed to Plaintiffs as a result of the

Attorney Client relationship and as such committed constructive frand as well as actual fraud upon -

Plaintiffs.
12. Plaintiffs have suffercd actual damages as a result of these acts.
13.- Defendants knew that the repr&sentaﬁons wete false when they made them and thus the

damages. In this connection, Plaintiffs will show that they bave incurred sigmificant expenses,

inctuding attorneys fees in the investigation and proseoutxon of this action. Accordingly, Plaintiffs

I-
1
1
1
1
i
' reprtscntanons were willful and malicious and constitute conduct for which the law allows exemplary
i
l request the gward of exemplary damages agginst defendants,
l CONVERSION

14. Defendants have appropriated and/or are attempting to appropriate as expenses
' substartial sums of moncy collected on behalf of plaintiffs — more specifically the sums of
l $86,500.00, $50,000.00, $75,000.00 and $95,000,00 all received in separate settlements in Cause No.
88-7707 — expenses for which there is no acoounbng in the case of Defendant Gage and his law firm
. and/or inadequate or no accounting in the casc of Defendant Scherr. All Defendants have wrongfully
converted all sums they clmm as expenses in Cause No. 88-7707, and accordmgly, Plaintiffs seck &

Jjudgment of this Court denymg defenxiants claims for mcpensw in Canse No, 88-7707.
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ACTION TO VOID CONTRACT
15. Becanse of the various acts of misconduct and/or negligence prcviousl;stated herein,
Plaintiffs seek a judgment of this court that the contingency fee contracts executed in connection with
Cause No. 88-7707, be declared null and void ab initio and also be declared as against the public
policy of this State. and that the lien of Defendants’ Scherr and Gage against the $200,000.00 in the
registry of the Court be extingnished.
EXEMPLARY DAMAGES
16, Defendants' canduct as described above was intentional, egregious, wanton and malicious
with a flagrant chsregz.rd for the rights of Plaintiffs.  Thercfore, Plaintiffs request that the Court
assess punmve damages sgzmstDefenda:rts
PREJUDGMENT INTEREST
Plaintiffk would show that they are entitled to recover prejudgment interest in this cause and
spcmﬁcal]y plead f‘or prejudgment interest recovery.

WHEREFORE, PREMISES CONSIDERED, Plaintiffz request that Defendants be cited to

“ appear end engwer, and that, after trial, plsintiffs have judgment against Defendants for the total sum

-of $2,303,900.00 and further,

1. Cancellation of Defendant James Franklin Scherr’s sttomey lien in the $200,000.00
recovered by Martie Georpes in Cause No. 88-7707;

2. Pre and post judgment interest as allowed by law;
3. Such further relief to which Plaintiffs may be entitled.
Respectfully submitted,

Jones & Georges
303 Texas Ave., Ste, 800

—

—————— — — —
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(915)534-0040
FAX: 534-0055 ”

r
' .

I El Paso, TX 79901

State Bar No, 21453075
Attamey for Plaintiffs

CERTIFICATE OF SERVICE ‘l

1 hereby certify that a true and correct copy of the foregoing document was forwarded to
James Franklin Scherr at 109 N. Oregon, 8th Floor, El Paso, Texas 79901, fax number 532-1759,
Noel Gage at 6044 Gateway E., Ste. 800, Bl Paso, Texas 79905 fax number 532-2423; Teresa Ford
and Phiillp Wemer at 1300 Past Oak Bivd., Ste. 700, Houston, Texas 77056, fix number (713)961-
3542 and Dopald M. Hudgins, 24 Greenway Plaza, Suite 1007, Houston, Texas 77046, fax number
(713) 623-2793 and Dan Wilhelm st 713-4391178 on this, the 2th day of June, 1995.

) regular mail

O certified mail

@) hand delivery

(x) telecopier transmisgion

Martie Georges ===
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',’ CAUSE NO. 94-03110

l . BEN BEARD, DAVID BAILEY and
" DAN PETROSKY,

)

Plaintffs,

V.

JAMES FRANKLIN SCHERR, NOEL
GAGE and GAGE, BEACH & AGER,

Defendants,
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AND

12

TA2aTE & SRR
Counter-Plaintiff,

V. IN THE DISTRICT COURT QF

HARRIS COUNTY, TEXAS

BEN BEARD, DAVID BAILEY and 129TH JUDICIAL DISTRICT

l DAN PETROSKY

l § Counter-Defendants,

I JAMES F. SCHERR

l Third-Party Plaintiff,
V.

MARJORIE GEORGES and
JONES & GEORGES, P.C.

Third Party Defendants.
EXHIBIT NO.L2-

NOEL A. GAGE

M. KUHLMANN

Counter Plaintiff
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'.. BEN BEARD, DAVID BAILEY, AND §
" .| DANPETROSKY §
9 §

I - Counter Defendants §

PLAINTIFFS’ SIXTH AMENDED ORIGINAL PETITION
TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, Ben Beard, David Bailey, and Dan Petrosky, Plaintiffs, and file this their Sixth -

Amended Original Petition against James Scherr, Noel Gage, and Gage, Beach and Ager, Defendants

A

snd in support thereod ol penpecilly press © the Toiiowing
PARTIES
1. Ben Beard is an individual residing in Houston, Texas and David Bailey is an individual
residing in Bryan, Texas. Dan Petrosky is an individual residing in El Paso, Texas. Defendant James
Scherr is an attorney who has previously been served in this case and has filed an answer. Noel Gage

1s an attorney who has previously been served and who has filed an answer and Gage, Beach & Ager

aa

is a partnership which a]so has been served and has filed an answer.

YENUE

following reasons: Negotiations that formed the basis of the contract between Ben Beard and

Defendant Scherr occurred in Harris County, Texas. Therefore, venue is appropriate in Harris

County.

FACTS

3. Defendants are attorneys licensed to practice law in the State of Texas. Defendant James

B B K e W
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Scherr entered into Contingency fee contracts to represent Plaintiffs in certain causes of action against
i numerous insurance companies enumerated in Cause No. 88-7707, Dr. Walter Rhodes et al v.
American General Fire and Casualty Company et al in the 243rd Judicial District Court of El
Paso County, Texas, hereinafter referred to as "Cause No. 88-7707". Defendant Scherr entered into
an agreement with Defendant Gage, Defendant Gage, Beach & Ager, to assist him in representing
Plaintiffs. During the course of representing the plaintiffs, Defendants failed to properly account for
monies collected by Defendants on behalf of the Plaintiffs and favored specific other clients at the
cxpense of Plaintifs  Further, it is believed by Plaintiffs ihai Defendeanis wrongfilly sppronriater,
tor te benefi of Deiendants, cerisin funds collecied on Lehalf of Plainhifts. More specifically, and

in response to special exceptions of defendant James Franklin Scherr, plaintiffs allege the following

facts: 1) in violation of the agreement of the plaintiffs in Cause No. 88-7707 that ail funds recovered.-- -

would be divided equally among the various plaintiffs therein, defendants paid ove;r’t"c;'William

LaRock and IoAseph Superville a share greater than they were entitled to receive pursuant to said

agreement; 2) in violation of his contingent fee contract with the Plaintiffs in Cause No. 88-7707,
Defendants paid to themselves legal fees .in the amount of $42,667.75, a sum in excess of that
autho&ed by the contingent fee contract executed between James Franklin Scherr and the Plaintiffs;
3) inviolation of the contingent fee contract between James Franklin Scherr and the Plaintiffs herein, *
Defendants paid to themselves one hundred percent of all monies mov&ed in a settlement negotiated
with one particular insurance company; 4) defendants are currently wrongfully withholding
disbursement of funds recovered in settlements in the amount of $75,000.00 and in the amount of
$95,000.00 the pretext for which is a.claim for expenses which defendants have failed to validate or

document in spite of repeated requests that they provide proper documentation.
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l 3 the Class Action lawsuit upon the false representation that its prosecution would lead to an end of

l \}( the discriminatory practices of various insurance companies and further by failing to inform the

4. Defendants intentionally defrauded Plaintiffs by causing them to become plaintiffs in

\
lv)‘ﬂ Plaintiffs of their relationship with two Co-Plaintiffs -- LaRock and Superville -- in Cause No. 88-

7707.
I BREACH OF FIDUCIARY DUTY
l 5. In addition to the negligence committed by Defendants in Cause No. 88-7707, Defendants
foinily snd seversily breached tien Ddvciary duty to Malntific in one o more of the following,
I respects:
l (1) in failing to promptly and accurately account for settlement proceeds;
(2) in failing to promptly deliver collected settlement proceeds;
l (3) in failing to provide plaintiffs with an accurate account of claimed expenses;
l (4) in failing to provide plaintiffs with accurate information concerning one or more
settlement negotiations; and
' (5) in favoring one client to the detriment of and against the interests of plaintiffs.
- (6) inviolating the contingency fee contract by taking more in attorneys fees than
' allowed.
(7) inplacing the interests of Cause No. 88-7707 Co-Plaintiffs' Dr. LaRock and Dr.
l Superville ahead of the interests of Plaintiffs and other members of the class.
In response to Defendant Gage, and Gage, Beach & Ager’s Special
l Exceptions to this paragraph, Plaintiffs assert the following specific
acts of conduct. Defendants Gage failed to inform Plaintiffs that he
l had a special relationship with LaRock and Superville. More
specifically, Defendant Gage failed to inform the Plantiffs that he
served in a special corporate counsel relationship to Coronado
l Chiropractic Clinic, that he was engaged in extensive litigation
| involving Coronado Chiropractic.including defense of a suit by the
I ~ FLLAINTIFFS' FIFTH AMENDED ORIGINAL PETITION PAGE 4
booEEan
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Attorney General of Texas alleging deceptive trade practices and
\ fraud against LaRock and Superville, that he was representing the
5 ~ clinic in at least a dozen other causes of action both offensive and
) defensive; that he was counsel for LaRock and Superville in a cause
Ry of action against other members of the putative class; that his principal
purpose in participating in the class action litigation was collection of
unpaid charges claimed by Coronado Chiropractic; that he had a
contingency fee agreement which would permit him to claim a portion
of the amounts collected; that he communicated on a regular basis
with LaRock and Superville but not with other members of the class;
or that he was the recipient of referals of legal business from
Coronado Chiropractic.

(8) in placing rhe their owi inferesis akead of the interests of Plaintifis and

7

other meprbers o ¥ive chass.

in response to ithe special exceptions orf Gage wnd Jage, Beach &
Ager, Plaintiffs assert Defendants-were more concerned with filling
thier own pockets with money by settling with the individual insurance
companies than with protecting the interests of thier clients and the
unnamed class members.

As a consequence of the aforementioned breaches of their fiduciary duties, defendants, jointly and

sevérally caused Plaintiffs to suffer actual damages and have unjustly enriched themselves.

In connection with the allegations of negligence contained in this paragraph, Plaintiffs
specifically plead the following acts of negligence:

(1) Defendants Scherr and Gage were negligent in their representation
of the putative class in that they assigned the principal responsibility
for the management of the class to an attorney who admitted under
oath that she had no experience in this type of litigation;

(2) Defendants Scherr and Gage were negligent in their representation
of the named members of the class in that they failed to keep them
adequately informed of the progress of the litigation;

(3) Defendant Scherr and Gage were negligent in their representation
of the named members of the class in that they negotiated settlements
that did not achieve the stated purposes of the litigation;

PLAINTIFFS FIFTH AMENDED ORIGINAL PETITION PAGE S
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(4) Defendants Scherr and Gage were negligent in their represenatiion
of the named members of the class in that they did not adequately
prepare them for their deposition;

A
g

pev

(5) Defendants Scherr and Gage were negligent in their representation
of the class in that they did not exhaust their administrative remedies
prior to commencement of the litigation;

(6) Defendants Scherr and Gage were negligent in their representation'
of the class in that they never conducted a hearing for the purposes of
certification; and

(7) Defendants Scherr and Gage were negligent i their representation
of ithe class in that they failed i¢ maintain records requirad by the

e Tl Droeedure 1w olase netion iceation

(8) Defendants Scherr and Gage were negligent in their representation
of the class in that they failed to inform the named members of the
class of the legal consequences of the settlements they negotiated;

(9) Defendants Scherr and Gage were negligent in their representation
of the class in that they failed to acknowledge and respond to
objections made by various class members to the settlements that were
being negotiated,

(10) Defendants Scherr and Gage were negligent in yndertaking a
class action of the nature envisioned in Cause No. 88-7707 when they
did not have adequate financial capacity to maintain the class action;
and

(11) Defendants Scherr and Gage were negligent in obtaining the
participation of Ben Beard, David Bailey and Dan Petrosky upon the
false pretext of what the class action would accomplish and that their
principal clients LaRock and Superville would advance $100,000.00
of the initial costs.

Plaintiffs anticipate other acts of negligence may be revealed during and leading up

to the trial of this cause.

ACTUAL AND CONSTRUCTIVE FRAUD

6. Defendants committed fraud against the Plaintiffs by collecting more attorneys fees than

| PLAINTIFFS FIFTH AMENDED ORIGINAL PETITION PAGE 6
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those to which they were entitled under the terms of the contingency fee contract. Further
Defendants fraud.ulently misrepresented their intentions in filing Cause No. 88-7707 as indicated in
paragraph IV above. Defendants also fraudulently concealed their true relationship with two of the
other class representatives.
7. During the time Plaintiff's were represented by Defendants in Cause No. 88-7707,
Defendants knowingly concealed their special relationship with class members LaRock and Superville
to the detriment of the Plaintiffs in this cause. Had Plaintiffs known of the special relationship they
wrvald nici hsve enpaged themselves ar Plaianis in Cause 227707 nor would they have axeuied the
contingency fee contract with Defendant James Frankim Scherr.
8. Defendants knowlingly made false representions as to material facts to Plaintiffs with the
intent of inducing Plaintiffs to enter the contingency fee contract and to participate in Cause No. 88-
7707. Defendants knowingly made the following representations:
1. That Defendants intended to represent the class of all Texgs

Chiropractors for the benefit of all Texas Chiropractors in Cause No. 88-7707,

instead of the sole benefit of Dr. LaRock and Dr. Superville, two Co-Plaintiffs in 88-

7707:

2. That any proceeds from Cause No. 88-7707 would be divided by the

Court in Cause No. 88-7707 and would be divided equally amongst the Plaintiffs.

9. Plaintiffs would not have entered into the contingency fee contract with Defendants on
Cause No. 88-7707 had they known the falsity of the above representations. Plaintiffs relied on the ‘
misrepresentations to their substantial injury and damage.

10. By reason of Plaintiffs reliance upon Defendants' representations, Plaintiffs have been

PLAINTIFFS' FIFTH AMENDED ORIGINAL PETITION PAGE 7
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' Attorney Client relationship and as such committed constructive fraud as well as actual fraud upon

damaged in an amount in excess of the minimum jurisdiction of the Court.

11. Defendants breached the above stated fiduciary duties owed to Plaintiffs as a result of the

' ’ Plaintiffs. In Response to Special Exceptions of Gage and Gage, Beach & Ager, Plaintiffs herein

assert specific acts of conduct.

Defendant Gage and Gage, Beach & Ager

(1)  Defendants Gage and Gage, Beach & Ager acted fraudulently
in failing to reveal te Plaintffs herein their special relationship with

Cabioek an Hupervilie:

(2)  Defendants Gage and Gage, Beach & Ager acted frauduleritly
in attempting to recover expenses that were not incurred or not

authenticated;

(3)  Defendants Gage and Gage, Beach & Ager acted fraudulently
in accepting fees in excess of those contracted for by James Franklin

Scherr;
'_j (4)  Defendants Gage and Gage, Beach & Ager committed fraud

by informing Plaintiffs that the settlements being negotiated were
consistent with the stated purposes of the lawsuit;

(5)  Defendants Gage and Gage, Beach & Ager committed fraud
' when they filed a claim on behalf of LaRock and Superville against

two members of the putative class; and

(6) - Defendant Gage and Gage, Beach & Ager committed fraud
when they negotiated settlements in disregard of objections imposed
by members of the class.

12. Plaintiffs have suffered actual damages as a result of these acts.

13. Defendants knew that the representations, cifed specifically elsewhere in these pleadings

— specifically in Paragraphs 5 and 11, were false when they made themn and thus the representations

| PLAINTIFFS EIFTH AMENDED ORIGINAL PETITION TAGES
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were willful and malicious and constitute conduct for which the law allows exemplary damages. In

» this connection, Plaintiffs will show that they have incurred significant expenses, including attorneys

fees in the investigation and prosecution of this action. Accordingly, Plaintiffs request the award of

exemplary damages against defendants in an amount of not less than $2,000,000.00.
. ’/’/

14. Defendant James Franklin Scherr has appropriated and/or is attempting to appropriate

as expenses substantial sums of money collected on behalf of plaintiffs ~- more specifically the sums

C‘:f‘f};'i:i{:};f'J()f.:‘_\’)f-‘, SRG Q0000 75.000.00 apg 594 GOOOG &l venste o SEOETETE SETISmants i aun
No. 88-7707 -- expenses for which there is either no accounting or inadequate accounting. All

Defendants have wrongfully converted all sums they claim or claimed as expenses in Cause No. 88-

7707, and accordingly, Plaintiffs seek a judgment of this Court denying defendants claims for

expenses in Cause No. 88-7
ACTION TO VOID CONTRACT
15. Because of theé or negligence previously stated herein,
Plaintiffs seek a judgment of this court that the contingency fee contracts executed in connection with
Cause No. 88-7707, be declared null and void ab initio and also be declared as against the public
policy of this State. and that the lien of Defendants’ Scherr and Gage against the $200,000.00 in th.e

registry of the Court be extingui

EXEMPLARY DAMAGES
16. Defendants' conduct as dest fonal, egregious, wanton and malicious

with a flagrant disregard for the rights of Plaintiffs. = Therefore, Plaintiffs request that the Court

assess punitive damages against Defendants.

)} PLAINTIFFS' FIFTH AMENDED ORIGINAL PETITION PAGE Y
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PREJUDGMENT INTEREST

)
’:5 Plaintiffs would show that they are entitled to recover prejudgment interest in this cause and
specifically plead for prejudgment interest recovery.

WHEREFORE, PREMISES CONSIDERED, Plaintiffs request that Defendants be cited to
appear and answer, and that, after trial, plaintiffs have judgment against Defendants for the maximum
amount of $2,303,900.00 and further,

1. Cancellation of Defendant James Franklin Scherr’s attormey lien in the $200,000.00

recovered by Martie Creorges in Cause Mo, 28.7707;
2. Fre and post judgment imierest su allowed by la,
3. Such further relief to which Plaintiffs may be entitled.
Respectfully submitted,
Jones & Georges
303 Texas Ave., Ste. 800
P El Paso, TX 79901
¥ (915)534-0040

FAX: 534-0055

State Bar No. 21453075
Attorney for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was forwarded to -

James Franklin Scherr at 109 N. Oregon, 8th Floor, El Paso, Texas 79901, fax number 532-1759,
Noel Gage at 6044 Gateway E., Ste. 800, El Paso, Texas 79905 fax number 532-2423; Teresa Ford
and Phillip Werner at 1300 Post Oak Blvd., Ste. 700, Houston, Texas 77056, fax number (713)961-
3542 and Donald M. Hudgins, 24 Greenway Plaza, Suite 1007, Houston, Texas 77046, fax number
(713) 623-2793 and Don Wilhelm at 713-4391178 on this, the 19th day of June, 1995.

PR
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@) regular mail

\ O certified mail
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BEN BEARD, DAVID BAILEY and

) M DAN PETROSKY,

l ) CAUSE NO. 94-03110

Plaintiffs,
V.

JAMES FRANKLIN SCHERR, NOEL
GAGE and GAGE, BEACH & AGER,

Defendanis,
AND
JAMES F. SCHERR

2D VR0 17 LON VDD L W LN LN VN Unton Ln s WO

Couanter-Flainf,

-
v

IN THE DISTRICT COURT OF
HARRIS COUNTY, TEXAS

BEN BEARD, DAVID BAILEY and 129TH JUDICIAL DISTRICT

DAN PETROSKY
Counter-Defendants,
and

MARJORIE GEORGES and
I)ONES & GEORGES, P.C.

™ Third Party Defendants,
8@40151. A GAGE
Counter Plaintiff *
vs.

| BEN BEARD, DAVID BAILEY, AND

EXHIBIT NO..L L
M. KUHLMANN

DAN PETROSKY
Counter Defendants

and

MARJORIE GEORGES, LUTHER JONES
AND JONES & GEORGES,

L) 1y U0 ) LG UG Uiy U LON 1Ly N 073 L0/ 0N 1013 UL 200 LN U3 LA e /1 15 WO LN &30 VN LR WU 482 05

Third Party Defendants . . SO 'T e = .
PLAINTIFFS’ SEVENTH A.MENDED ORIGINAL PETITION
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Ben Beard, David Bailey, and Dan Petrosky, Plaintiffs, and file this their

—

L :ﬁﬁ_ﬂ FFS° SEVENTH AMENIFD PETTTION (B135-2.452) Tage )
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! Seventh Amended Original Petition against James Scherr, Noel Gage, and Gage, Beach and Ager

e me e remmar e A WATEMNLON P.B4/16

@9 Defendants and Third Party Defendants Marjorie Georges, Luther Jones and Jones & Georges

and file this their Answer to all Third Party Claims of James Franklin Scherr, Noel A. Gage and
Gage Beach & Ager and in support thereof would respecfully present the following:
PARTIES
1. Ben Beard is an individual residing in Houston, Texas and David Bailey is an individual
residing in Bryvan, Texas. Dau Petrosky is an individual residing in Bl Pasc, Texas. Defendant
Tames Schert is an atiorney who bag previousty been served in thls casé and has filed an answer.
Noe! Gage is an attorney who has previously been served and who has ﬁléd an answer and Gage
Beach & Ager is a partnership which also has been served and has filed an answer. Third Party
Defendants Marjorie Georges, Luther Jones and Jones & Georges are all residents of El Paso
) ounty, Texas.
VENUE -
2. Plaintiffs' action against Defendants is properly maintainable in the county of suit for
the folloxﬁng reasons: Negotiations that formed the basis of the contract between Ben Beard and
Defendant Scherr occurred in Harris County, Texas. Therefore, venue is appropriate in Harris
County.
FACTS
o Defendants are attorneys licensed to practice law in thc State of Texas. Defendant

James Scherr entered into Contmgency fee contracts to represent Plaintiffs in certain causes of
action against numerous insurance companies enumeratéd in Cause No. 88-7707, Dr. Walter

Rhodes et al v. American General Fire and Casualty Cornpany et al in the 243rd Judicial

BINTII'FS * SEVENTH AMENDED PETITION (B13-2.452)

Page 2

00424
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l' Dnstrlct Court of El Paso County, Texas, hereinafter referred to as "Cause No. 88-7707".

i

l 4;\4;:31

Defendant Scherr entered into an agreement with Defendant Gage, and his law firm Defendant
Gage, Beach & Ager, to assist him in representing Plamt:ﬂ's During the course of representing
the Plaintiffs, Defendants failed to properly account for monies collected by Defendants on behalf
of the Plaintiffs and favored specific other clients at the expense of Plaintiffs. Further, it is

1

i
behevcd by Plaintiffs that Defendants wrongfully appropriated, for the benefit of Defendants,

l certain finds collected on behalf of Plaintiffs. More specifically, 2nd is response to special

l exceptions of néfcm ant James Frankin Scherr, Piaintiffs allege the following facts: 1) in
violation of the agreement of the plaintiffs in Cause No. 88-7707 that all finds recovered would

I be divided equally among the various Plaintiffs therein, Defendants paid over to William LaRock

l and Joseph Superville a share greater than they were entitled to receive pursuant to said

l Jgreement; 2) in violation of his contingent fee contract with the Plaintiffs in Cause No. 88~

E7707 Defendants paid to themselves legal fees in the amount of $42,667.75, a sum in excess §f

that authorized by the contingent fee contract executed between James Franklin Scherr and the
Plaintiffs; 3) in violation of the conungent fee contract between James Franklin Scherr and the
Plaintiffs herem Defendants paid to themselves one hundred percent of all monies recovered in a
settlement negotiated with one particular insurance company, 4) Defendants are currently

wrongfully withholding disbursement of funds recovered in settlements in the amounts of

$75,000.00 and $95,000,00; the pretext for which is a claim for expenses which deferidants fiave

documentation. °

4. Defendants intentionally defranded Plaintiffs by causing them to become plaintiffs

\AINTIH'S SEVENTH AMENDED FETTTION (B18-2.452) Page 3

l failed to validate or document in spite of repeated requests that they provide proper
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) in the Class Action lawsuit upon the false representation that its prosecution would lead to an end

7 of the discriminatory practices of various insurance companies and further by failing to inform the

- in Canse No. 88-7707.

BREACH OF FIDUCIARY DUTY

5. Inaddition to the negligence committed by Defendants in Cause No. 88-7707,

Defendants jeintly and severally breached their fiduciary duty to Plaintifft in one or more of the

following respects:

l Plaintiffs of their relationship with two Co-Plaintiff class represenatives - LaRock and Supervilie

(1) in failing to promptly and accurately account for settlement proceeds;

(2) in failing to promptly deliver collected settlement proceeds;

(4) in failing to provide Plaintiffs with accurate information concerning one or

l (3) in failing to provide Plaintiffs with an accurate account of claimed expenses;
)
l 3 rore settlement negotiations; and

(5) in favoring one client to the detriment of and against the interests of Plaintiffs,

(6) inviolating the contingency fee contract by takmg more in attorneys fees than

I allowed.

(7) in placing the interests of Cause No. 88-7707 Co-Plaintiffs' Dr. LaRock and
Dr. Superville ahead of the interests of Plaintiffs and other members of the class.

(8) in placing.the their own interests ahead of the interests of Plaintiffs and
other members of the class,

Inresponse to Defendant Gage, and Gage, Beach & Ager’s Special
Exceptions to this paragraph, Plaintiffs assert the following specific
l acts of conduct. Defendants Gage failed to inform Plaintiffs that he
had a special relationship with LaRock and Superville. More
specifically, Defendant Gage failed to inform the Plantiffs that he
I served in a special corporate counsel relationship to Coronado
Chiropractic Clinic, that he was engaged in extensive litigation

{«c\“r_‘m SEVENTH AMENDED PEITIION (B18-2432) Page 4
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involving Coronada Chiropractic including defense of a suit by the
Attorney General of Texas alleging deceptive trade practices and
fraud against LaRock and Superville, that he was representing the
clinic in at least a dozen other causes of action both offensive and
defensive; that he was counsel for LaRock and Superville in a cause
of action against other members of the putative class; that his
principal purpose in participating in the class action litigation was
collection of unpaid charges claimed by Coronado Chiropractic;
that he communicated on a regular basis with LaRock and
Superville but not with other members of the class; or that he was

the recipient of referals of legal business from Coronado
Chiropractic.

i further veeponse Yo the special exceptions of Ceage and Guge,
Beach & Aget Pla.mtﬁs assert that Defendants principal motivation
in pursuing the alleged class action lawsnit was collection of
unpaid bills of their ¢lient LaRock and Superville to the end of
enriching themselves at the expense of the uncertified class; and
further that Defendants at no time prosecuted the class action for
the purpose of achicving the goals which they promised Plaintiffs
would be accomplished.

).s a consequence of the aforementioned breaches of their fiduciary duties, defendants, jointly and

"scverally caused Plaintiffs to suffer actual damages and have unjustly enriched themselves.

In connection with the allegations of negligence contained in this paragraph, Plaintiffs

specifically plead the following specific acts of negligence:

(1) Defendants Scherr and Gage were negligent and breached their
fiduciary duty to Plaintiffs and members of the putative class in that
they assigned the principal responsibility for the management of the
class to an attorney who admitted under oath that she had no
experience in this type of litigation, '

(2) Defendants Scherr and Gage were negligent and breached their
fduciary duty to Plaintiffs in that failing to keep them adequately
informed of the progress of the litigation;

(3) Defendant Scherr and Gage were negligent and breached their
fiduciary duty to Plaintiffs in that they negotiated settlements that
did not achieve the stated purposes of the litigation;

;fK”m-Ts SEVENTH AMPENDED FETITION (B13-2.452)

Page 5
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1

(4) Defendants Scherr and Gage were negligent and breached their
fiduciary duty to Plaintiffs in that they did not adequately prepare
them for their respective depositions;

(5) Defendants Scherr and Gage were negligent and breached their

fiduciary duty to Plaintiffs in failing to exhaust their administrative
remedies prior to commencement of the litigation;

(6) Defendants Scherr and Gage were negligent and breached their
fiduciary duty to Plaintiffs in that they never conducted a hearing
for the purposes of certification; and

(7} Defendanis Scherr and Gage were negligent and breached their
fduciary dury e Plaintify in failing to meintam records

LR RN Y

the Texas Rules of Civil Procedure in class action Imgauon

(R) Defendants Scherr and Gage were negligent breached their
fiduciary duty to Plaintiffs in failing to inform the named members
of the class of the legal consequences of the settlements they
negotiated,

(9) Defendants Scherr and Gage were negligent and breached their
fiduciary duty to Plaintiffs in failing to acknowledge and respond to

% objections made by various class members to the settlements that
= were being negotiated; -

(10) Defendants Scherr and Gage were negligent and breached their
fiduciary duty to Plaintiffs in undertaking a class action of the
nature envisioned in Cause No. 88-7707 when they did not have
adequate financial capacity to maintain the class action; and

(11) Defendants Scherr and Gage were negligent and breached their

. fiduciary duty to Plaintiffs in obtaining the participation of Ben
Beard, David Baﬂey and Dan Petrosky upon the false pretext of
what the class action would accomplish and that their principal
clients LaRock and Supervﬂle would advance $100,000.00 of the
initial costs.

ACTUAL AND CONSTRUCTIVE FRAUD

6. Defendants committed fraud against the Plaintitfs by collecting more attorneys fees

)
) ‘gr\"nt‘FS' SEVENTH AMENDED PETITION (818-2.457)

Page §
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than those to which they were entitled under the terms of the contmgency fee contract. Further

ks

Defendants fraudulently misrepresented their intentions in filing Cause No. §8-7707 as indicated

in paragraph IV above. Defendants also fraudulently concealed their true relationship with two of

the other class representatives.

7. During the time Plaintiff’s were represented by Defendants in Cause No. 88-7707,

Defendants knowingly concealed their special relationship with class members LaRock and

Superville to the detriment of the Plaintiffe in this cause, Had Plainiifi imown of the cpedial

arionship they would not bave engaged themseives as Plaintiffs in Cause 88-7707 nor would

8. Defendants knowlingly made false representions as to material facts to Plaintiffs with
the intent of inducing Plaintiffs to enter the contingency fee contract and to participatein Cause

To 88-7707, Defendants knowingly made the following representstions:

1. That Defendants intended to represent the class of all Texas

Chimpractofs for the benefit of all Texas Chiropractors in Cause No. 88-7707,
instead of the sole benefit of Dr. LaRock and Dr. Superville, two Co-Plaintiffs in

88-7707;

2. That any proceeds from Cause No. 88-7707 would be divided by the

l they have executed the contingency fee contract with Defendant James Franklin Scherr..

Courtin Céuse No. 88-7707 and would be divided equally amongst the Plaintiffs.

9. Plaintiffs would not have entered into the contingency fee contract with Defendants on

l Cause No. 88-7707 had they known the falsity of the above representations. Plaintiffs relied on

l the misrepresentations to their substantial injury and damage.

1,

'.;}mm?s‘ SEVENTI] AMENDED FEVTTION (B18-2.452)

Page 7
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I

damaged in an amount in excess of the minimum jurisdiction of the Court.

11, Defeﬁdants breached the above stated fiduciary duties owed to Plaintiffs as a result of
the Attorney Client relationship and as such committed constructive fraud as well as actual frand
upc;n Plaintiffs. In Response to Special Exceptions of Gage and éage, Beach & Ager, Plaintiffs
herein assert specific acts of conduct.

Defendant Gage and Gage, Beach & Ager

(1Y Defendants Gage and Gage, Beach & 4ger s

P
SCLEN

fraucirtentty in failing to reveal to Plaintifis herein their special
relationship with LaRock and Superville;
(2)  Defendants Gage and Gage, Beach & Ager acted

fraudulently in claiming expenses that were not incurred or not
authenticated;

(3)  Defendants Gage and Gage, Beach & Ager acted
fraudulently in accepting fees in excess of those contracted for by
James Frankhn Scherr;

—

. (4)  Defendants Gage and Gage, Beach & Ager committed fraud
l by informing Plaintiffs that the settlements being negotiated were

coansistent with the stated purposes of the lawsuit;

(5)  Defendants Gage and Gage, Beach & Ager committed frand
when they filed a claim on behalf of LaRock and Superville against
two members of the putative class; and

6) Defendant Gage and Gage, Beach & Ager committed fraud
when they negotiated settlements in disregard of objections
imposed by members of the class.

12. Plaintiffs have suffered actual damages as a result of these acts.
13. Defendants knew that the representations, cited specifically elsewhere in these
pleadings -- specifically in Paragraphs 5 and 11, were false when they made them and thus the

)

P
.

;:;i./\lNTIFFS' SEVENTR AMENDED FETTUION (B18.2.452) Page §

00430



I  JUL-31-1995 14:07 DGINS HUDGINS & WARRICK - P.11/16

)
representations were willful and malicious and constitute conduct for which the law allows

exemplary damages. In this connection, Plaintiffs will show that they have incurred significant
expenses, including attorneys fees in the investigation and prosecution of this action.
Accordingly, Plaintiffs request the award of exemplary damages against defendants in an amount
of not less than $2,000,000.00.

CONVERSION

14, Defendant fanses Fraukiin Schenr has eppropristed and/or ie snsmting 1o

appropriate as expenses substantial sums of money collected on behalf of plaintiffs — more
specifically the sums of $86,500.00, $50,000.00, $75,000.00 and $95,000.00 all received in
separate settlements in Cause No. 88-7707 -- expenses for which there is either no accounting or
inadequate accounting. Each Defendan,ts has wrongfully converted all sums presently or

j oreviously claimed as expenses in Cause No, 83-7707, and accordingly, Plaintiffs seck a judgment
- of this Court denying defendants claims for expenses in Cause No. 88-7707.

ACTION TO YOID CONTRACT

Plaintiffs seck a judgment of this court that the contingency fee contracts executed in connection
with Cause No, 38-7707, be declared aull and ;zoid ab initio and also be declared as against the
public policy of this State. and that the [ien of Defendants’ Scherr. and Gage against the
$200,000.00 in the regjstry of the Court be extinguished.
EXEMFPLARY DAMAGES
16. Defendants' conduct as described above was intentional, egregious, wantox.1 and

malicious with a flagrant disregard for the rights of Plaintiffs, 'fhercfore, Plaintiffs request that
)

JAINTIFFS SEVENTH AMENDED PETITION (BI15-2452)

l IS. Becausg of the various acts of misconduct and/or negligence previously stated hcreiry
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~“"Defendants further plead that defendant James Franklin Scherr has forfeited all right to

é.ANTu-Ts SEVENTH AMENDED PETITION (B18-2.432)
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the Court assess punitive damages against Defendants.

PREJUDGMENT INTEREST
Plaintiffs would show that they are entitled to recover prejudgment interest in this cause
and specifically plead for prejudgment interest recovery,
GENERAL DENIAL

Third Party Defendants Marjorie Georges, Luther Jones and Jones & Georges deny each
and every i:hi.rd party claim asserted by Noel &. Gage or Gage, Beach & Ager, sud demand strice
proof theresf. Third Party Defendants Marjorie Georges and Jones & Georges deny each and
every third party claim asserted by James Franklin Scherr.

| DENIAL, OF SWORN ACCOUNT
Plaintiﬁ‘g specially deny each and every item in defendant James Franklin Scherr’s sworn

hceount, and demands strict proof of all items in the account. In denying this sworn account

compensation based upon his contingency fee contract with Plaiutiffs for the reason that James
Franklin Scherr is guilty of fraud, breach of fiduciary duty and conversion of client funds, the
factual basis for which can be found in Paragraphs 5 and 11 herein. -

WHEREFORE, PREMISES 'CONSIDERED, Plaintiffs request that Defendants be cited

to appear and answer, and that, afier trial, plaintiffs have judgment against Defendants for the

maxirmum amount of $2,303,900.00; that Counter Plaintiffs take nothing in their suit against Third

Party Defendants and further

1. Cancellation of Defendant James Franklin Scherr’s 'attorney lien in the
$200,000.00 recovered by Martie Georges in Cause No. 88-7707;

Pape 10

P.12716
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W

Pre and post judgment interest as allowed by law;

3. Such further relief to which Plaintiffs may be entitled.

Respectfully submitted,

Jones & Georges

303 Texas Ave., Ste. 800
El Paso, TX 79901
(915)534-0040

FAX: 534-0055

/"/f g

I -

bk /_ih .
“x/iarjond\ﬁﬂc\foéarg,es _ _
State Bar No. 21453075,

Attorney for Plainzi’éfsf/
BY: S '9;\7

T JONIES
State Bax 6. 10938000
- Attorney for Plaintiffs and Third
 Party Defendants

;—*"

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing document was forwarded to
Phillip Werner at 1300 Post Oak Blvd., Ste. 700, Houston, Texas 77056, fax number (713)961-
3542 and Donald M. Hudgins, 24 Greenway Plaza, Suite 1007, Houston, Texas 77046, fax
number (713) 623-2793 and Don Wilhelm at 1360 Post Oak Blvd., Suite 700, Houston, Texas,
fax number 713-439-1178 and Anthony Griffin, 1115 Moody, Galveston, Texas, fax number

P.13/16

(409) 763-0386 on this the 28th day of Jure, 1995 by telecopier-trampmtizion. Hood deflen, .
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VERIFICATION

STATE OF TEXAS )
COUNTY OF BRAZODS ;

Befors me, the undersignéd Notary Publig, o this day personally sppeared Dm'ld Balley,
who, after being duly sworn, stated vnides asth thet ke e the PlaintiffCourter-defendast in Cavse
Mo, GAGZIIG

et b e bl fhe g tte o BlabetER Gt A wermeierd Bertiimiae o b sl drase
Ve, ihat b het resd (he eflenhen Flainhly Sevudh Amended Petiiion, a6 el GVEY

statenrent contained iu the paragraph titled DENIAL OF SWORN ACCOUNT is within his

DAVID BAILEY

| | Za«wﬂ ﬂwl

SUBSCRIBED AND SWORN TO BEFORE ME, on thisthe ___ day of Jutie, 1995.

e T S I T T a WE STV

SANDAA SCHWDT

Notaty Putdic StaleolTeas
My Commissioh Sxpink ¢

ocrnseeza 1897

l .Pét;ona.’; knowledge and is trus and eorract.

s Shwmist

NOTARY PUBLIC in and for the State of TEX A S

l
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YERIFICATION
STATE OF TEXAS )
COUNTY OF EL PASO ;

Before_ﬁ:e, the undersigned Notary Public, on this day personally appeared Dasn Petrosky,
who, after being duly sworn, stated under oath that he is the Plaintiff’Counter-defendant in Cause
No. 94031]0, that he has read the attached Plaintiffs Seventh Amended Petition; and that every
siatement contained in the paragraph iited BENTAL OF SWORN ACOUINT 15 \J LR i

personal knowledge and is true and correct.

DAN'PETROSKY :

SUBSCRIBED AND SWORN TO BEFORE ME, on this the SPH-day of June, 1995.

NOTARY PUBLIC in and for the Statc of TE X A S

DB18-2.458
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YERIFICATION
STATE OF TEXAS )
COUNTY OF HARRIS :;
Before me, the undersigned Notary Public, on this day personally appeared Ban Beard,
who, after being duly awarn, stated under oath that he is the PE&@CM&'@E&E&% in Caises

We, 403110, tﬁg‘t !-xg ﬁm fead the attsrched Blandfe Seveund Avsended Pettion: sad that oveny

personal knowledge aad is tue and correct.

%

ARD

l s conmmlaed i 1o pragreph tisd DB AL OF SWORK ACCOUNT iz within his

“
LSWORN TO BEFORE ME, on this the £7 _ day of une, 1595.

Ao it <4 m@“ﬂ%
NOTARY PUBLIC in end for HARRIS COUNTY.,
TEXAS

00436
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REN BEARD, DA VID BAILEY and
DAN FETROSKY,

Plalnufly,

V.

JAMBS FRANKLIN SCHERR, NOEL

QAQR and OAGE, BEACH & AGER.
Defondants,

AND

JAMES F. SCHERR
Countsr-Plainuff,

BEN BRAAD, DAVID BAILEY and
DAR PETROSKY

Couser-Defondants
wd

MARJORIE GEORGES and
JONES & GEORGES, P.C.

Third Party Defendants.
NOEL A GAGE

Covarer Plainitl
.

BEN EEARD, DAVID BAILEY, AND
DAN PETROSKY

Covarer Defendants
sad
MARJORIE GEORGES, LUTHER JONES
AXD JONES & GEORGES,
Third Party Dcadasts

- - 2 am

DELGADO RCOSTA BRADEN

-’

CAUSE NO. 94.0)110

915 544 8544  P.&R2/14
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IN THE DISTRICT COURT OF
HAXRIS COUNTY, TEXAS
129TH JUDICIAL DISTRICT

o
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PLAINTIFFS® EIGHTH AMENDED ORIGINAL PETITION e
TO TEX HONORABLE YUDGE OF SAID COURT: '

COMES NOW, Ben Beard, David Bailey, 2ad Dan Petrosky, Plaintiffs, and (e this thetr
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Soventh Amended Original Petition against Junes Schery, Noel Quge, and Gage, Beach and Ager,
Deferdasts snd Third Party Defendants Marjorie Guorgon, Luther Jones and Jones & Georges
and Bl this their Answer 16 afl Third Party Claivas of Taraes Frusiia Seherr, Noel A. Gage and
Gage Beach & Ager and in suppont thereof would respectully present the following:
PARTIES
1. Ben Beard is an individual residing in Houston, Texas and Dsvid Bailey is &n indjvidual
residing in College Station, Texas. Den Petrosky is en individual residing iv E) Paso, Texas.
Defendant Jumes Scherr is an attomey who has previously deen served in this case and has filed
an answer. Noel Gage is an attorney who has previously been served and wio hus Siled ab answes
and Gage, Beach & Ager is 3 parmership mwdmmmmmwwmw
Third Party Defandants Marjorie Georges, Luther Jones and Joues & Georges wduﬂd\&u of
El Paso County, Texas.’ -
VENUK
2. Plaintfly’ sction sgainst Defendsnts is properly maintainable in the county of suit for
the following reasons: Negotiations that formed the dasia of the contract bexwern Ben Baard and
Defendant Scherr occusred in Harris County, Texas. Therefore, venue is appropriste in Harris
Coumy.
FACTS
3. Defeadamts are attorneys licensed to pracuce law in the State of Texss. Defendant
Jamer Soherr snvered o Contingency fes contracts (o represent Plaintiffs in certain oaues of

action ASARMK TMETOUS insursace conpanies erumerated in Cause No. §8-7707, Dr. Walver
Rhodes et 6l w Americun General Fire end Casnalty Compony et al im the 23rd Judicia)
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District Court of El Paso County, Texay, heranafter referred 10 a3 "Cause No, 88-7207°.
Defeadar Schert entered into an agresment with Defendant Gags, and his law 8o Defeadant
Gags, Basch & Ager, 10 assist Nim in representing Plaintiffs. During the course of representing
Whe Plaintiffy, Delendants fajled 10 properly sceount for momes coliected by Defendasts an bekalf
of the Plaintiffs and favered specific other clieats at the expenss of Plaiau@y. Further, it is
bc!uved by Plaintifth that Defendants wrongfUlly sppropriasted, for the benefit of Defendanis,
cortain funda coliected on behalf of Plaintiffs. More speciically, and in response fo special
sxceprions of defendant James Franklin Scherr, Plaindffs allege the following fhcts: ) in
violation of the agresnent of the plaintiffs in Cause No. 88-7707 that all fands recovered would
be divided equally among the various Plaintiffs therein, Defendants paid over w William LaRock
Rempectflly mbmined, < ;¥

Jones & Georges, P.C.
303 Texss Avenue, Ste. $00

El Paso, TX 79901
(915)534-0040
Pax: $34-0083

By:

< Mantig Georges
State Bar No. 21453073
Astornay for and Joseph Superville a share

Tie1 2WRTL/AL/TY
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greater than they were eatitiad 10 rective pursuant io said :g'em'vm; 2) in violstion of his
contingest foe contract with the PLamiffs in Cansc No. 88-7707, Defondants paid 10 themaslves
legal fees in the amount of $42,667.75, & sum in excess of that sutharizad by the contingent fee
contract executed betweens James Fraaklin Schery and the Plantiy, 3) in Vio.hﬁon of the
contingent foe contract betwees James Frankiin $chenr and the Plaintiffy berein, Defendants paid
to themseives oue hundred percent of all monies recovered in a setticroens negotitted with one
prrticular insurance company, 4) Defendants e curvently wrongfully withholding distursement
of funds recovered in seniements in the amounts of $73,000.00 and 395,000.00, the pratext for
which is & claim for expenses whch defendants have fiiled 10 validate or document in spite of

repeated requests that they provide proper documentation. Sy
‘. w-mwmmmrmwmwunwmo&ﬁ&ﬁ
in the Class Action lawsuit upon the false represemation that its prosecution would hé‘..\o wend
of the discriminatory practices of vanious insutance companies and further by failing 10 nform the
Plaintiffs of their relationship with two Co-Plaintiff class represenatives ~ LaRock and Superville

-- in Cause No. $8-7707,
BREACH OF FIDUCIARY DUTY
3. la addition to the negligence committed by Defendants (n Cause No. 88-7707,

Defeodants jointly and severally breached their fiduciary duty to Plaintiffy in oac or more of the

following respecis.
(1) in friling to promptly and sccurasly account for serlement proceeds,

(2) in faliing 10 prosptly deliver collected sentiement proceeds;
(J)hmlomaormmwhhumemddﬁmdw
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(4) in failing r0 provide Plaintiffs with sccurate information concerTing one or
more settiemest negoustions, and

(5) ia favoring one client

(6) inviolating the contingency fee coatract by idng mote inat
sllowed.

the interests of Cause No. 33-7707 Co-Plainifls' Dr. LaRock and

(7) in placing
ahead of the interests of Plaintiffis and other members of the class.

Dr. Superville
(8) in plncing the their own interests ahesd of the interests of Plaintiff and
other members of the class.

In response to Defendasmt Gage, and Guge, Beach & Ager's Speeial
Exceptions 10 this puagraph, Plaistiffs assert the following specific
oc1s of conduct. Dafcadants Gage falled 1o infonn Plaintiffy that he
had a special relstionship with LaRock and Supervilie. Mare
specifically, Defendant Gage failed 10 inform the Plamiffsthathe
served in 8 special corporate counsel relationship to Coronsdo R
Chiropractic Clink.ﬂulhewumgﬂinm:aﬁvcwgnbn . NN
involving Corosado Chiropractic including defense of 4 suit by the -
MomOmddTuumcmwcpﬁwum prattices and
fraud against LaRock and Supervino.thuhcwunpm:thc
clinic in at least a dozen other causes of action both affensive and
defensive; that he was coussel for LaRock and Superville in 8 cause

of action aguinst other members of the putative class; that his

principal purpose in participating in the class sction Litigation was
collection of unpaid charges clsimed by Coronado Chiropractic,

that be communicated on 8 regulas dasis with LaRock and

Superville but pot with other members of the class; of that he was

the recipieat of referals of lagal business from Coronsdo

Chiropractic.

In further responss 10 the special exceptions of Gage and Gage,
Besch & Ager, Plaintiffy sssert that Defendants principal motivation
in pursuing the alieged class action lawmsit was colleczion of

unpaid bills of their client LaRock and Supesville 1o the end of
enviching themscives at the expenss of the uncertified olass;, and
further that Defendants st no time prosecuted the class action for

the purposs of achieving the goals which they promised Plainufs
wouid be sccomplished.

10 the detriment of and against the interests of Plaintif.

torneys fees than

P.06 14
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mrﬂy caused Plaintiffs to suffer sctual darma
In connection with the allegations of negligence con
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o

aforemantioned breachet of their Gduciary dutics, defendents, jountly and
ges and have unjustly enriched themselves.

tained in this paragraph, Plainuffs

specifically plead the following specific acts of negligence:

(1) Defendasts Scherr and Guge were negligent and breached thew
Educiary duty to Plaintifs and members of the putative class in that
they assigoed the principal responsibiliry for the management of the

cluss 10 an attomey

who admines under cath that she had no

experience in this type of ltigation;

(2) Defendants Scherr 10d Gage wers negligent and breached cheir
fiduciary duty to Plaintiffs in that failing to keep them adequatety
informed of tbe progress of the litigation,

(3) Defandant Scher and Gage were negligent and dreached their - .
Siduciary duty to Plaintdls in that they negotiated setticrents that j"\.é,
&d not achiove the stated purposes of the lirigation, o

(4) Defendants Scherr and Gage were negligeat and breached ther
Sduciary duty 10 Plainrif in that they did not adequately prepars

them for their cespactive depositions;

(5) Defandants Scherr and Gage were negligent and bresched their
fiduciary duty to Plaintiffs in failing to exhaust their sdministrative
remedies prior to commencement of the liigation,

{6) Defendants Scher and Gage were negligent and breached their
fiduciary duty to Plaintiffs in that they never conducted a hearing

for the purposes of certificaton; and

(7) Defendasts Schar and Gegs were negligent and breached their
fiduciary duty to Plaisfls in falling to maintsin rocords required by
the Texas Rules of Civil Procedure in class sction litigation;

(O)Dmsmmpmmmﬁcmtbwhdtw
ﬁduduyd.uywrtlinﬁmtn&ﬂingwwmdwwmdmbm
dhmdwmwammsm
negotisted;
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(9) Defeadants Scherr snd Gage were negligent and breached theic
Gduciary duty o Plaintiffs in failing to acknowledge aad respond 10
objections made by various class membars (o the serlements that

were being negotiated,
(10) Defendants Scheer and Gage were negligant and breached their
fiduciary duty 1o Plaintiffs in undertaking 3 class action of the

nature epvisioned in Cavse No. 88.7707 when they did not have
sdequate Snancial capacity 1o maintaln the class action, and

(11) Defendants Scherr and Gage were he;lleem and bresched their
fiduciary duty to Plaintiffs in obtaining the participation of Ben
Peard, David Balley and Dan Petrosky upoa the false pretext of

what the class action would accomplish and that their principal
clients LaRock and Superville would advancs $100,000,00 of the

initial costs.

s
~ .
b

ACTUAL AND CONSTRUCTIVE FRAUD NG
6. Defundsnts commined Sad against the Piaiatifs by collectiop more sniorheys foes
than those to which lhoy. were cutitled under the terms of the contingercy fee coniract l-'runha
Defendams Baudulently misreprescated their intentions in Eling Cause No. 38-7707 as indicated
in paragraph IV above. Defendants also Faudulensly concealed their true relationship with 1wo of
the other class representatives.
7. During the time Plaintiff's were repreeented by Defendants in Cause No. 33-7707,

Defendants knowingly concenled their special relationship with class members LaRock and
Supervilie o the detriment of the Plaintiffs in this cause. Had PlaintifTs known of the special

relationship they would not have engaged thempelves as Plaintffs is Cause $3-7707 aor would

they have executed the contingency fee contract with Defendant James Franklin Scherr,
3. Defindants knowlingly raade false representions as to suterial facts to Plaintifhy with

: —E A R
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the Intent of inducing Plaintiffs to enter the contingency fee contract and to panicipate in Cause
No. 88-7707. Defendants knowingly made the Tollowing representations.
. That Defendams intended 10 represent the class of )l Texas

Chiropractors for the benefic of al) Texas Chiropractors in Cause No. $3-7707,

instead of the sole benefit of Dr. LaRock and Dr. Supervilla, two Co-Plainuffs in

$8-7707,

2. That any proceeds ffom Cause No. $8-7707 would be divided Dy the

Court in Csuse No. $8-7707 and would bs divided equally amongs the Plaintiffs.

9. Plaintiffs would not have emered into the comingency fee contract with Defendants on
Couse No. $8.7707 bad thay knowm the fulsity of the bove representations. Pliniffy ried on
the misrepcesentations 1o their substantial injury and damags. o

10. By reason of Plintiffs reliance upon Defendanty’ representations, Plaintiffs have boen
damaged in an amount in excess of the miniroum jurisdiction of the Count.

11. Defondants breached the above stated Sduciary duties owed 10 Plaintiffs as a result of
the Attorney Client relationship and as such comminied constructive ftzud as well as actual l'rm
upon Plaintiffi. In Response to Special Exceptions of Gage and Gage, Beach & Ager, Plaintiffs
herein sssert specific acts of conduct.

Defendont Gage snd Gage, Beoch & Ager
(1)  Defendants Gage and Gage, Beach & Ager acted

fraudulently in failiog 1o revaa) 10 Plaintiffs herein their spocial
relationsbip with LsRock and Superville;

(3)  Defendants Gags und Gage, Beach & Ager acted
fravdulently in claiming expenses that wers not incurred or not
sutheaticated;

9 3Iovd T HOWISRY L5 SATIN 96T¢8L58 1L
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(3) Defendants Gage and Gage, Beach & Ager icied
Eraudulemtly in accepting fees in excess of those contracted for by
James Franklin Scher,

 (4)  Defendants Gage and Gage, Beach & Ager commitied freud
by infarming Plaintiffs that the sertiements baing negotisted were
consistemt With the s1ated purposss of the lawsuit;

(3)  Defendants Geges and Gage, Beach & Ager commitied frsud
when they filed a claim on bebalf of LaRock ard Superville against

two memboers of the putative class; and
(6)  Defendant Gage and Gage, Busch & Ager comauned frund
when they negotiated sertioments in disregard of objections
imposed by members of the class,
12. PhimtiFs have MMWSuumhohhoumu
13, Defendants kacw that the reprosentations, cited specifically elsewhere mp&«,
pleadings — pocifically in Paragraphs 5 and 11, wee fulse when they made &mll;‘ thus the
representations were willful and malicious and congtitute conduct tor which the law Joél:
exemplary damages. In this connection. PIalmiffy will show 1hat 1hey have incurred significant
expenses, inchuding attomeys fees in the inventigation and prosecution of tis action.
Accordingly, Plaintiffs request the sward of exemplary damages against defendunts in an ansouar
of not lexs than 52,008,004 00.
CONVERSION
14. Defendant Jemses Frontlin Scherr has appropriated and/er is atrermpting 10
appropriste &s expenses substantial sums of money coliected on behalf of plaintif ~ more
apecificall the sums of $86,300.00, $30,000.00, $75,000.00 and $95,000.00 all received ia

soparate sentlements In Cause No. 837707 —~ exponses for which thace is either no scoounting or
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" insdequete accounting. Easch Defendants bas wrongfully converted alj sums presently o

previousty claimed a3 expenses ia Cause No. B3-7707, and accordingly. Plaintiffy seck & judgment
of this Court denying defendants claima for expenses in Cavse ﬁo. $3.7707.
ACTION TO YOID CONTRACT
1S. Because of the various acts of misconduct and/or negligence previously stated herein,
Plaintiffs seek o judgment of this court that the coptingency fee conracts caecuted in connection
with Cause No. 88-7707, be declared null and lvoid at nitio and &lso be declared a3 agsinst the

public policy of this State. and that the lien of Defendaats’ Scherr and Gage against ine

$200,000.00 in the registry of the Court be extinguished.
EXEMPLARY DAMAGES -

16. Defendants’ conduct a3 described sbove was intentions!, egregious, wasten and"
malicious with a flsgrant disregard for the rights of Pastifl.  Therefore, Plaimtiffs requent that
|hg Court sssess puaitive damages against Defendants.

FREJUDGMENT INTEREST
Plaintiffy would show that they are entitled 10 recover prejudgment interest in this cagse

and specifically plead for prejudgment imeres recovery.
GENERAL DEINIAL

mrwmsmmmquxom&xm&wmeﬂ
and every third party claim ssseried by Nost A. Gage or Gage, Beach & Ager, and demand surict
proof thereof. Third Party Defendants Marjoris Georges sad Jones & Georges deay each and
every third party claim asserted dy James Franklin Scherr.
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AFFIRMATIVE DEFENSE

Third-Party Defendants Marjorie Georges, Luthar Joaes aad Joncs & Georges, and
counter-defendant Ben Beard cach were legally justified in engaging in the conduct Couster-
Plumiff James Frankiin Scherr charges is the basis of their 10rti0us interference with his contract
foe legal services with David Bailay and Dan Petrosky and/or civil conspiracy 1o deprive him of
his foes, services, and expenses in that said conduct was legally justifed.

Plaintlf)s picad the DISCOVERY RULE in connection with defendants offirmasive
defense of Stanue of Limbations. Plaintiffs assent that the lintitations defense is meritiesy in thet
the statute does not begin to run until the attorney clisnt relstonship is terminsted of untl the
litigation in which the sttorney clicnt relstionship exisied is terminawd. Nughes ». mguy and
Higgins, 821 $.W.24 15, 157 (Tex, 1991), Wills v. Maversch, 760 §.W.24 642 (Tes: 1933)

EQUITABLE ESTOPPEL
(Dosanen’s 70.164)
DENIAL OF SWORN ACCOUNT

Plaintifly specially deny cach and every item in defendant fames Frankiin Scherr's sworn
sccount, and demands strict proofofall items in the acoount. In denying this swom account
Defendants further plead that defendant James Franklin Scherr has forteited afl right to
compensation based upon his contingency fee contract with Plaintis for the reasoa that fames
Franklia Scherr is guilty of fraud, breach of Sduciary duty and coaversion of client funds, the
Qucrual basls for which can be found in Paragraphs S and 11 herein. Plaintiffs further deny
Schewr’s sworg scoount for the reason that said accouat is in nearly all respects fraudulent,

defondant Jaumos Frankiio Scherr having fabricated all or ncarly all of the expensas coutained
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therein, and for the furthar reason that any wxpeases lawtully lacucred are the responuibilityof all

i
l’ ' class members which defendant Scherr negligemly attempted 10 tepeesent. Pluntiffy further deny
lf) that all lawiu! offests, Erediu and payments have been allowed and finally, dernand strict proof of
any legitimate expense and what pro 1ats share, if any, should be assigned to the Plaintiffs.
l] WHEREFORE, PREMISES CONSIDERED, Phaintiffs tequest that Deferdazts be cited
10 appear and answer, and that, after wial, plaintifls have judgment against Defendants for the
l ! awximum amoun of $2,303,900.00, that Countar Plaimtiffs 1ake nothing ia their suit against Third
E Party Defendants and further,
1 Cancellation of Defendant James Franidin Schery’s anorney e in the
I,} $200,000.00 recovered by Martie Georges in Cause No. §3-7707;
|
) 2. Pre and post judgment interest as allowed by aw: R
I’ 3 Such further relief 10 which Plainiiffs may be enitled. o N
| Respectfully submitted,
..{ Jones & Georges
303 Texas Ave., Ste. 300
El Paso, TX 79901
I/ (915)534-0040
FAX: 5340053
li
j By _Ml4 .
. Marjorie/WiledX Géorges
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CERTTFICATE OF SERVICE
1 hereby cenify that on October 13, 1993 1 delivered a cqu of this document 1o all
counsel by hand delivery. o a [
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